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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-66) 
Bonds 


Approval and discontinuance of Carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 15, 1978. 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol ‘“‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 


of list. 


Name of principal and surety 


A & H Truck Line, Inc., 1111 East Louisiana St., 
Evansville, IN; motor carrier, Wolverine Ins., Co. 
(PB 8/27/75) D 9/8/77! 


American Export Lines, Inc., 17 Battery Place, New 
York, NY; water carrier, Ins. Co. of North America 
(PB 7/18/74) D 9/7/7732 


James Gallardo dba Arizona-Mexico Express, P.O. 
Box 6585, Phoenix, AZ; motor carrier, U.S. Fidelity 
& Guaranty Co. 

D 9/23/77 


Automobile Transport, Inc., 3655 Michigan Ave., 
Wayne, MI; motor carrier, Ins. Co. of North America 
(PB 3/26/76) D 9/7/77 


See footnotes at end of table, 





Date of Bond 


Aug. 27,1977 


. 15,1977 


13, 1977 


Sept. 3,1977 


Date of 
Approval 


Sept. 8, 1977 


Sept. 


7, 1977 


Feb. 13, 1973 


| 


| Sept. 7,1977 








Filed with district 


director/area 


director; amount 


Cleveland, OH; 
$50, 000 


New York Seaport; 


$100, 000 


Nogales, AZ; 
$25, 000 


Detroit, MI; 
$50,000 
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Name of principal and surety 





Bay-Area-Los Angeles, Express, Inc., Arthur & Quint 
Sts., San Francisco, CA; motor carrier, Transport 
Indemnity Co. 

D 9/29/77 


Billings Transfer Corp., 438 St. Pauls Ave., Jersey 


City, NJ; motor carrier, U.S. Fidelity & Guaranty 


Co. 
D 9/8/77 


C. Q. Trucking, Inc., 5501 East Century Blvd., Lyn- 
wood, CA; motor carrier, Transport Indeminty Co. 


Arthur B. Chantry, 1325 Ingraham St., Los Angeles, 
CA; motor carrier, Pacific Employers Ins. Co. 
D 9/23/77 


Cross & Co., Inc., 5535 Harvey Wilson Dr., Houston, 
TX; motor carrier, Fidelity & Deposit Co. 
(PB 10/21/69) D 9/29/77 4 


Diamond State Truck Brokers, Inc., P.O. Box 238, 
Milford, DE; motor carrier, Ins. Co. of North 
America 

D 9/22/77 


Dixie Transport Cc., 1909 Wambolt St., Jacksonville, 
FL; motor carrier, St. Paul Fire & Marine Ins. Co. 


Dockside Transportaticn, 2442-A East Carson St., 
Long Beach, CA; motor carrier, St. Paul Fire & 
Marine Ins. Co. 

D 9/9/77 


Drum Transport, Inc., P.O. Box 2056, East Peoria, 
IL; motor carrier, Aetna Casualty & Surety Co. 
D 9/12/77 


Florida Convoy, Inc., P.O. Box 69, Altamonte 
Springs, FL; motor carrier, St. Paul Fire & Marine 
Ins. Co. 


G. C. T., Inc., P.O. Box 857, San Jose, CA; motor 
carrier, St. Paul Fire & Marine Ins. Co. 


G.I. Trucking Co., 3333 South Malt Ave., Los Angeles, 
CA; motor carrier, Liberty Mutual Ins. Co. 
D 9/9/77 


General Motor Lines, Inc., 524 Atando Ave., Char- 
lotte, NC; motor carrier, Liberty Mutual Ins. Co. 
D 9/1/77 


G. H. Harnum, Inc., 867 Woburn St., Wilmington, 
DE; motor carrier, Peerless Ins. Co. 


See footnotes at end of table, 





Date of Bond 


Mar. 1,1976 


14, 1977 


3, 1972 


. 21,1977 


11, 1975 


. 30, 1977 


. 24,1974 


- 30,1975 


- 30, 1977 


15, 1977 


- 10, 1959 


20, 1976 


. 22,1977 





Date of 
Approval 


Nov. 6,1972 


23, 1976 


15, 1977 


- 17,1972 


29, 1977 


- 29,1975 


7, 1977 


. 24,1974 


May 2,1975 


Sept. 16, 1977 


Sept. 3, 1959 


Oct. 


6, 1976 


Sept. 17,1977 


Filed with district 
director/area 
director; amount 


San Francisco, 
CA; 
$25,000 


Newark, NJ; 
$50, 000 


Los Angeles, CA; 
$50, 000 


Nogales, AZ; 
$25,000 


Houston, TX; 
$25,000 


Philadelphia, PA; 
$50,000 


Tampa, FL; 
$50,000 


Los Angeles, CA; 
$25,000 


Chicago, I; 
$75,000 


Tampa, FI; 
$50,000 


San Francisco, 
CA; 
$25,000 


Los Angeles, CA; 
$25,000 


Wilmington, NC; 
$25,000 


Boston, MA; 
$25,000 
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Name of principal and surety 


Date of Bond 


Date of 
Approval 


| Filed with district 


_director/area 
director; amount 





Illinois-California Express, Inc., 510 East 5ist Ave., 
Denver, CO; motor carrier, Lumbermen’s Mtuual 
Casualty Co. 

(PB 1/30/74) D 9/7/77 


S. Liotta, Inc., 61 Lincoln Highway, South Kearny, 
NJ; motor carrier, American Motorists Ins. Co. 


Maritime Warehousing & Transfer Co., Ltd., P.O. | 


Box 502, Halifax, Nova Scotia, Canada; motor car- 
rier, The Continental Ins. Co. 


New England Motor Freight, 454 Main Ave., Walling- 
ton, NJ; motor carrier, Ins. Co. of North America. 


O. N. C. Forwarding, 2800 West Bayshore Read, Palo 
Alto, CA; motor carrier, Transport Indemnity Co. 
D 9/9/77 


Rex Air Freight, Inc., Bldg. 2141, Miami International 
Airport, P.O. Box 48-0185, Miami, FL; freight for- 
warder, Washington Int’l Ins. Co. 


Shawmut Transportation Co., Charlan Drive, Brain- 
tree, MA; motor carrier, U.S. Fidelity & Guaranty 
Co. 

D 9/16/77 


Southeast Toyota Distributors, Inc., 1751 Talleyrand 
Ave., Jacksonville, FL; motor carrier, Firemen’s 
Ins. Co. of Newark, NJ 

Speicalized Carriers, Inc., 7723 Grahamcrest, Hous- 
ton, TX; motor carrier, U.S. Fidelity & Guaranty 
Co. 

D 9/26/77 


Svensson Freight Lines, 800 Pacific Ave., P.O. Box 
4849, KOFA Station, Yuma, AZ; motor carrier, 
Transport Indemnity Co. 

D 9/23/77 


Truck Transport, Inc., 230 Saint Clair Ave., East 
Saint Louis, IL; motor carrier, Reliance Ins. Co. 


Washburn Storage Co., 83 Fifth St., Macon, GA; 
motor carrier, American Employers’ Ins. Co. 
D 9/13/77 


1 Surety is The Hanover Ins. Co. 

2 Surety is New Hampshire Ins. Co. 

3 Surety is American Ins. Co. 

4 Surety is Maryland American General Ins. Co. 


(BON-3-03) 


| 





29, 1977 


. 29,1977 


. 25,1977 


31, 1972 


. 15,1977 


19, 1972 | 


15, 1977 | 


- 22,1977 


29, 1970 





Sept. 


Sept. 


Sept. 


. 31,1977 


25, 1972 


Sept. 


. 11,1972 


. 15,1977 


28,1975 | 


3, 1972 | 


Sept. 6, 1977 


June 18, 1973 


7, 1977 | 


19, 1977 | 





6, 1977 | 





El] Paso, TX; 
$50,000 


| New York Seaport; 


$50,000 

Portland, ME; 
$25,000 

Newark, NJ; 
$25,000 

Los Angeles, CA; 


$25,000 


Miami, FL; 
$25,000 


New York Seaport; 
$25,000 


Tampa, FL; 
$50,000 


Houston, TX; 
$25,000 


Nogales, AZ; 
$100,600 


Chicago, IL; 
$75,600 


Savannah, GA; 
$25,000 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(T.D. 78-67) 


Antidumping—Im pression Fabric of Man-Made Fiber From Japan 


Notice of American manufacturer’s desire to contest negative 
fair value determination 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 15, 1978. 


AGENCY: United States Customs Service, Department of the 
Treasury. 
ACTION: Notice of desire to contest a determination under the 
Antidumping Act, 1921, as amended. 
SUMMARY: This notice is to advise the public that the Secretary 
of the Treasury has received notification from certain American 
manufacturers of impression fabric of man-made fiber of their desire 
to contest a decision made under the Antidumping Act of 1921, as 
amended, with respect to such products sold by two Japanese 
companies. 
EFFECTIVE DATE: February 22, 1978. 
FOR FURTHER INFORMATION CONTACT: 

Berniece Browne, Classification and Value Division, United 

States Customs Service, 1301 Constitution Avenue, NW., 

Washington, D.C. 20229 (202-566-2938). 
SUPPLEMENTARY INFORMATION: On December 30, 1977, a 
notice of ‘‘Determination of Sales at Less Than Fair Value, Exclusion 
from and Final Discontinuance of Antidumping Investigation” in the 
matter of impression fabric of man-made fiber from Japan was pub- 
lished in the Feprrant Reeister (42 FR 65344—-5). This notice ex- 
cluded from the determination of sales of less than fair value impression 
fabric of man-made fiber from Japan sold by Asahi Chemical Industry 
Co., Ltd. (Asahi), and discontinued the antidumping investigation 
with respect to merchandise produced by Shirasaki Tape Co., Ltd. 
(Shirasaki). Except for the merchandise sold by these two producers, 
the case was referred to the United States International Trade Com- 
mission for a determination whether the sales at less than fair value 
are causing, or are likely to cause, injury to an industry in the United 
States. 

Notification was received by the Secretary of the Treasury on 
January 16, 1978, of the desire of Bomont Industries, Schwarzenbach- 
Huber, and Standard Products Corp., American manufacturers, 
producers or wholesalers of the same class or kind of merchandise, to 
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contest in the United States Customs Court the failure to include in 
the determination of sales at less than fair value, such merchandise 
sold by Asahi and Shirasaki. 

In accordance with the provisions of section 516 of the Tariff Act 
of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516), 
notice is hereby given that certain American manufacturers, pro- 
ducers or wholesalers have given notice that they desire to contest the 
failure to include in the determination of sales of less than fair value, 
impression fabric of man-made fiber sold by Asahi and Shirasaki. 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 14, July 1, 1977, and the provisions of 
Treasury Department Order No. 165, Revised, November 2, 1954, 
insofar as they pertain to the publication of a notice by an American 
manufacturer, producer, or wholesaler to contest a determination by 
the Secretary of the Treasury under section 201 of the Antidumping 
Act, 1921, as amended (19 U.S.C. 160) by the Commissioner of 
Customs, are hereby waived. 


Rospert H. MunpHEr, 
General Counsel of the Treasury. 


[Published in the FeperaL Reaister February 22, 1978 (43 FR 7389)] 


(T.D. 78-68) 
Customs Service decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 17, 1978 


The following is the substance of a recent decision made by the 
U.S. Customs Service where the issue involved is of sufficient general 
interest to warrant publication in the Customs BuLLEtin. 


Donatp W. Lewis, 
for Assistant Commissioner, 
regulations and Rulings. 


Railroad cars and aircraft entered under temporary importation bond; 
use in international traffic; “exportation” defined 


The Customs Service has been asked to rule whether railroad cars 
entered temporarily under the provision for emergency domestic use, 
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item 864.40 of the Tariff Schedules of the United States (TSUS), and 
commercial aircraft entered temporarily under the provision for articles 
intended solely for testing, item 864.30, TSUS, may be used in inter- 
national traffic without breaching the temporary importation bond 
given as a condition of entry. Customs also has been asked to rule 
whether the departure from the United States of the railroad cars or 
aircraft in international traffic would be considered an “exportation” 
and thus satisfy the temporary importation bond. 

Under section 123.12 of the Customs Regulations (19 CFR 123.12), 
foreign railroad equipment engaged in international traffic, but not 
engaged in domestic traffic in the United States, may be admitted 
without formal entry under certain conditions. Item 864.40, TSUS, 
provides for the free entry, under bond, of locomotives and other 
railroad equipment for use in transporting merchandise, otherwise 
than in international traffic, when the temporary use of the foreign 
equipment is necessary to meet an emergency. 

Item 864.30, TSUS, provides for the free entry, under bond, of 
articles intended solely for testing, experimental, or review purposes. 
Neither item 864.30 nor item 864.40 expressly precludes the use in 
international traffic of the articles entered under those items, nor do 
they indicate the manner of exportation required to satisfy the 
temporary importation bond. Under both items, however, exportation 
is required within the time limits prescribed in headnote 1(a), Part 
5C, Schedule 8, TSUS. 

Decided, railroad cars entered temporarily under item 864.40, 
TSUS, may be used in international traffic if the use is necessitated by 
the emergency which resulted in the importation of the cars. Aircraft 
entered temporarily under item 864.30, TSUS, may be used in inter- 
national traffic to the extent the use is consistent with the purpose of 
the entry. 

The departure of the railroad cars or aircraft from the United 
States in international traffic is not considered an “exportation” for 
the purpose of satisfying the conditions of the temporary importation 
bond. The bond may be canceled only after the railroad cars or 
aircraft depart the United States in a nonrevenue capacity. 


J. P. Teprau, 
Director, 
Carriers, Drawback and Bonds Division. 





CUSTOMS 


(T.D. 78-69) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. February 15, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 
February 6, 1978 $0. 2168 
February 7, 1978 . 2168 
February 8, 1978 . 2169 
February 9, 1978 . 2165 
February 10, 1978 . 2168 


Tran rial: 
February 6, 1978 50. 0140 
February 7, . 0140 
February 8, . 0140 
February 9, : . 0140 
February 10, 1978 . 0141 


People’s Republic of China yuan: 
February 6-10, 1978 


Philippines peso: 
February 6, 
February 7, 
February 8, 
February 9, 
February 10, 1978 
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Singapore dollar: 
February 6 
February 7 
February 8 
February 
February 


Thailand baht (tical): 
February 6-10, 1978 $0. 0490 
(LIQ-3) 


W. D. Styne, 
for Joun B. O’Loveuxtin, 
Director, 
Duty Assessment Division. 


(T.D. 78-70) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 15, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-25 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


France franc: 
February 6, 1978 $0. 2027 
February 7, 1978 . 2030 
February 8, 1978 . 2047 
February 9, 1978 . 2040 
February 10, 1978 . 2045 
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India rupee: 


(LIQ-3) 
W. D. Styne, 
for Joun B. O’Lovueutin, 
Director, 
Duty Assessment Division. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1204) 


Tue Unirep Srates v. THe De Lavat Separator Company, 
No. 77-20 (—F. 2d—) 


[1] Farm Tanxs—Rerricerators-Item 661.35 TSUS 
Imported farm tanks which will not function and operate for the 
purpose for which they are intended without refrigeration units 
are ‘‘parts’”’ of refrigerators under item 661.35 TSUS. 

[2] Derinrrion—Parts 
The provisions in item 666.00 TSUS are scarcely the “specific 
provisions” which would invoke the operation of General Inter- 
pretative Rule 10(ij) in order to prevent classification as parts of 
refrigerators under item 661.35 TSUS. 

[3] Ip. 


The invasive language of headnote 1 of Schedule 6, part 4, subpart 
A is applicable to all other subparts of part 4; moreover, articles 
which meet the description of “parts thereof”’ in an item of subpart 
A are subject to the headnote. 


[4] Cuassirication—-Itrem 661.35 TSUS 


Held, that certain imported farm tanks are correctly classified 
under item 661.35 TSUS. 


United States Court of Customs and Patent Appeals, 
February 16, 1978 


Appeal from United States Customs Court, C.D. 4693 
[Reversed] 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 


Customs Section, John J. Mahon for the United States. 
Rode & Qualey, attorneys of record, for appellee, John S. Rode, of counsel. 


10 





COURT OF CUSTOMS AND PATENT APPEALS 11 
{Oral argument on January 9, 1978 by John J. Mahon for appellant and by John S. Rode for appellee] 


Before Markey, Chief Judge, Ricu, BAtowin, LANE and MILLER, Associate 
Judges. 


LANE, Judge. 

The United States appeals from the judgment of the Customs Court 
which sustained appellee’s claim for free entry of its imported mer- 
chandise, described on the invoice as FARM TANKS WITHOUT 
REFRIGERATION UNITS. 78 Cust. Ct. —, C.D. 4693, — F. Supp. 
— (1977). We reverse. 

The sole issue presented is the correct classification of the imported 
merchandise, which consists of stainless steel tanks having a double 
wall with polyurethane foam insulation between the walls. Each tank 
contains, inter alia, an agitator, a built-in thermometer, a measuring 
device, and refrigeration and electrical control panels. When con- 
nected to a domestically produced refrigeration unit and a source of 
electricity, the tanks are used to refrigerate milk on dairy farms. 

The merchandise was classified by Customs under Schedule 6, 
part 4, subpart A, item 661.35 TSUS, ‘Refrigerators and refrigerating 
equipment, whether or not electric, and parts thereof.”’ Accordingly, 
assessment of duty was made at 6% ad valorem. Appellee, however, 
contended that the merchandise was entitled to entry free of duty 
under Schedule 6, part 4, subpart C, item 666.00, “* * * on-farm 
equipment for the handling or drying of agricultural or horticultural 
products, and agricultural and horticultural implements not specially 
provided for, and parts of any of the foregoing.” The Customs Court 
agreed with appellee and judgment below was entered accordingly. 

We shall assume arguendo, without deciding, that the imported 
farm tanks are encompassed by the broad sweep of item 666.00. We 
shall assume, further, that the tanks are neither refrigerators nor 
refrigerating equipment within the meaning of item 661.35. 

[1] Nevertheless, the imported farm tanks are clearly “parts” of 
refrigerators under item 661.35 because they are solely or chiefly used 
as parts of refrigerators. See General Interpretative Rule 10(ij) which 
states: “‘a provision for ‘parts’ of an article covers a product solely or 
chiefly used as a part of such article * * *.” Each imported tank is 
designed so that, without modification, it may be connected to a 
refrigeration unit. The tank will not function and operate for the pur- 
pose for which it is intended without the refrigeration unit. In our 
view, the various non-refrigeration functions which appellee attributes 
to the tanks (e.g., storage, sanitation, mixing, measuring) are merely 
ancillary to the primary function of refrigerating milk on a dairy farm. 
Certainly, with respect to storage and sanitation, these functions are 
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common to any refrigerator. We note that each tank as imported con- 
tains the following component parts: thermal insulation which helps 
maintain the milk in a cool state as long as possible; an agitator which 
moves the milk across the bottom of the tank and prevents freezing 
when the unit is operating; a built-in thermometer which indicates 
the temperature of the milk in the tank; and refrigeration and elec- 
trical control panels which control the refrigeration process. These 
component parts are all indicia of a product which, in the language of 
General Interpretative Rule 10(jj), is ‘solely or chiefly used as a 
part” of a refrigerator. 

Having decided that the imported tanks are “parts” of refrigerators 
under item 661.35, and assuming that they are also blanketed by item 
666.00, we next must determine which item prevails. In this regard, 
the Customs Court was mindful of General Interpretative Rule 
10(ij) which states: ‘‘a provision for ‘parts’ of an article covers a prod- 
uct solely or chiefly used as a part of such article, but does not prevail 
over a specific provision for such part.’ [Our emphasis.] The court 
found that the provisions of item 666.00 are sufficiently specific to 
prevent classification as parts of refrigerators under item 661.35. We 
disagree. 

Item 666.00 contains two provisions which are pertinent to the 
case at bar: (1) “on-farm equipment for the handling or drying of 
agricultural or horticultural products,” and (2) “agricultural and 
horticultural implements not specially provided for.” Both provisions 
are, by their very terms, sweeping in scope.* Assuming that they 
encompass the imported farm tanks, it is quite clear that they also 
encompass countless other products which find utility on a farm. [2] 
They are scarcely the “specific provisions” which would invoke 
the operation of General Interpretative Rule 10(ij) in order to pre- 
vent classification as parts of refrigerators under item 661.35. Neither 
provision of item 666.00 is an eo nomine or “specific provision,” as 
that term is used in Rule 10(jj), for the imported farm tanks. See 
Parts Manufacturing Associates v. United States, 73 Cust. Ct. 42, 48, 
C.D. 4552, 377 F. Supp. 1356, 1359 (1974). Moreover, with respect 
to the second provision of item 666.00, this is a general basket pro- 
vision for all agricultural and horticultural implements not specially 
provided for in the TSUS. Such general basket provisions containing 
the clause “not specially provided for” are not specific provisions 
within the meaning of General Interpretative Rule 10(ijj). In com- 


*Contrast the provision in item 685.22 for “{rladiotelegraphic and radiotelephonic transmission and recep- 
tion apparatus; radio broadcasting and television transmission and reception apparatus and parts thereof.” 
This provision was held to describe radios in detailed, definitive, and explicit language and, accordingly, 
to be a specific provision within the meaning of Rule 10(ij). Robert Bosch Corp. v. United States, 63 Cust. 
Ct. 187, C.D. 3895, 305 F. Supp. 921 (1969). 
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petition between a parts provision and a general basket provision, 
merchandise is properly classifiable under the parts provision. See 
Ideal Toy Corp. v. United States, 58 CCPA 9, 13, C.A.D. 996, 433 
F. 2d 801, 803-04 (1970). 

Furthermore, we believe that headnote 1 of Schedule 6, part 4, 
subpart A demonstrates a clear Congressional preference for classifica- 
tion in subpart A vis-a-vis any other subpart of part 4. That headnote 
reads as follows: “A machine or appliance which is described in this 
subpart and also is described elsewhere in this part is classifiable in 
this subpart.” [3] The invasive language ef this headnote is applicable 
to all other subparts of part 4; moreover, articles which meet the 
description of ‘‘parts thereof” in an item of subpart A are subject to 
the headnote. Costa International Corp. v. United States, 58 CCPA 48, 
C.A.D. 1003, 434 F. 2d 1053 (1970); American SF Products, Ine. v. 
United States, 61 Cust. Ct. 257, C.D. 3593, 291 F. Supp. 685 (1968). 
Applying the headnote, it follows that item 661.35, which is in subpart 
A, must prevail over item 666.00, which is in subpart C. 

Appellee contends that headnote 1 of Schedule 6, part 4, subpart A 
is inapplicable because the imported merchandise is not a machine or 
appliance which is described in subpart A. It is clear from our dis- 
cussion above that we disagree with this contention. The Customs 
Court incorrectly found that the legislative intent of Congress in 
enacting subpart A is evidenced by its assigned title, which reads: 
“Boilers, Non-Electric Motors and Engines, and Other General 
Purpose Machinery.” This title indicated to the court below that the 
imported farm tanks are not described in subpart A. In this regard, it 
is sufficient to note General Interpretative Rule 10(b), which states 
that ‘“‘the titles of the various schedules, parts, and subparts and the 
footnotes therein are intended for convenience in reference only and 
have no legal or interpretative significance.”’ 

For the foregoing reasons, [4] we hold that the correct classification 
of the imported merchandise is under item 661.35 TSUS. The judgment 
of the Customs Court is, accordingly, reversed. 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decisions 
(C.D. 4735) 


Rene D. Lyon Co., Inc. v. UnitTeEp States 
Toy figures—Christmas ornaments 


Miniature animal figures were classified by the government 
under item 737.40 of the tariff schedules as toy figures of animate 
objects and assessed duty of 24% ad valorem. Plaintiff claims 
that the imported figures are properly classifiable under item 
772.97 as other Christmas ornaments of rubber or plastics, dutiable 
at 11.5% ad valorem. Alternatively, plaintiff claims classification 
under item 774.60 as other articles of rubber or plastics, not specially 
provided for, which are also dutiable at 11.5% ad valorem. Held: 
Plaintiff has failed to overcome the presumption of correctness 
attendant upon the government’s classification of the imported 
articles under item 737.40 as toy figures of animate objects. Further, 
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even assuming arguendo that plaintiff has overcome this presump- 
tion, plaintiff has failed to prove its claim that the imported articles 
are in chief value of plastics. 


Court No. 71-8-00721 
Port of New York 
[Judgment for defendant.] 
(Decided February 6, 1978) 


Serko & Simon (Gerald B. Horn, Carl R. Soller, and Margaret Hardy Sachler of 
counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Saul Davis and Mark K. 
Neville, Jr., trial attorneys), for the defendant. 


Matetz, Judge: This case involves the proper tariff classification 
of merchandise consisting of assorted miniature animal figures in- 
voiced as ‘Holiday Animal Assortment” (Item No. 1215), ‘Night 
before X’mas Red Mouse Doll” (Item No. 2111), and ‘“‘Assortment of 
Animals” (Item No. 2112). The articles which were imported from 
Japan via the port of New York in 1970 were classified by the govern- 
ment under item 737.40 of the Tariff Schedules of the United States, 
as modified by T.D. 68-9, as other toy figures of animate objects, not 
stuffed, and assessed duty at the rate of 24% ad valorem. 

Plaintiff claims that the imported articles are properly classifiable 
under item 772.97, as modified by T.D. 68-9, as other Christmas 
ornaments of rubber or plastics, dutiable at the rate of 11.5% ad 
valorem. Alternatively, plaintiff claims classification under item 
774.60, as modified by T.D. 68-9, as other articles of rubber or plastics, 
not specially provided for, which are also dutiable at the rate of 11.5% 
ad valorem. 

The pertinent provisions of the tariff schedules read as follows: 
Classified under: 


Subpart E (Schedule 7, Part 5] headnotes: 





1. The articles described in the pro- 
visions of this subpart (except parts) 
shall be classified in such provisions, 
whether or not such articles are more spe- 
cifically provided for elsewhere in the 
tariff schedules * * * — 

* * * * * * * 


2. For the purposes of the tariff 
schedules, a “toy” is any article chiefly 
used for the amusement of children or 
adults. 

* 
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Toy figures of animate objects (except 
dolls): 
Not having a spring mechanism: 


Not stuffed: 


Pa * * 
737.40 Other 24% ad val. 


Classification claimed by plaintiff: 


Subpart C [Schedule 7, Part 12]: 
* * * Christmas ornaments; * * *; all the 
foregoing * * * of rubber or plastics: 
Christmas tree ornaments__----~---- name 
Other 11.5% ad val. 
Alternative classification claimed by plaintiff: 


Subpart D [Schedule 7, Part 12]: 
Articles not specially provided for, of 
rubber or plastics: 
* * 


774.60 Other 11.5% ad val. 


We consider first the legal principles applicable here. And on this 
aspect, it is basic that there is a presumption of correctness attendant 
upon the classification of the imported articles under item 737.40 as 
toy figures of animate objects. This presumption, of course, attaches 
to each subsidiary fact necessary to support that conclusion. In this 
circumstance, plaintiff has the twofold burden of establishing that 
the presumptively correct classification of the imported articles as 
toy figures was in error and that the articles are properly classifiable 
either under item 772.97 as other Christmas ornaments in chief value 
of rubber or plastics or alternatively under item 774.60 as articles not 
specially provided for in chief value of rubber or plastics. Thus, to 
prevail on its principal claim, it was incumbent upon plaintiff to prove 
that the importations were not chiefly used for the amusement of 
children or adults’ but rather were chiefly used for Christmas orna- 
ments and were in chief value of rubber or plastics.? To prevail on its 
alternative claim, plaintiff has the burden of establishing that the 
importations were not chiefly used for the amusement of children or 


1 An object is one of amusement under the tariff schedules if its ‘“‘purpose * * * is to give the same kind 
of enjoyment as playthings give, * * * whether the object is to be manually manipulated, used in a game, 
or * * * worn.” United States v. Topps Chewing Gum, Inc., 58 CCPA 157, 159, C.A.D. 1022, 440 F. 2d 1384, 
1385 (1971). 

2 Tn this connection, it has been consistently held that articles chiefly used for ornamental purposes are 
outside the scope of the toy provisions. See, e.g., Amico, Inc. v. United States, 73 Cust. Ct. 150, 152, C.D. 
4566 (1974). 
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adults, were not chiefly used for Christmas ornaments, and were in 
chief value of rubber or plastics. 

In order to establish its claims, plaintiff called two witnesses * and 
introduced in evidence three representative samples from the six 
animal figures invoiced as the ‘Holiday Animal Assortment” (Item 
No. 1215) consisting of a mouse, a squirrel and an elephant (plaintiff’s 
exhibit 1). Plaintiff also introduced in evidence its 1970 catalogue 
(plaintiff’s exhibit 2).* 

Examination of the samples shows that the mouse is approximately 
3’’ in height, is dressed in a red felt jacket with a green felt collar, 
and is composed of two egg-shaped styrofoam configurations flocked 
with purple rayon fibers. The feet, ears, arms, hands and tail are of 
purple or white textile material, with all but the ears reinforced with 
wire to hold their shape. The feet are considerably oversized and are 
reinforced by wire in such a way as to enable the figure to be free 
standing. The eyes and nose are of plastic as is a banjo which is 
affixed to the figure. A gold-colored nylon string formed into a loop 
is attached behind one ear. 

The squirrel is about 3}4’’ high, is dressed in a light green felt jacket 
with a darker green felt collar, and is composed of two egg-shaped 
styrofoam configurations flocked with red rayon fibers. The feet, 
eyes, ears, arms, hands and tail are of red or white textile material, 
with the feet, arms and hands reinforced with wire to hold their 
shape. Like the mouse, the feet of the squirrel figure are considerably 
oversized and are reinforced by wire in such a way as to enable the 
figure to be free standing. The squirrel has a white flannel stripe down 
the facial portion which ends at a plastic button nose. A gold-colored 
nylon string formed into a loop is attached at the top of the head. 

The elephant is about 4%4’’ high, is dressed in a pink felt jacket 
with a white felt collar and has a matching pink felt conical hat with 
a white pompon on top. The figure is composed of two egg-shaped 
styrofoam configurations flocked with bright green rayon fibers. The 
feet, ears, trunk, arms, hands and tail are of gray or white textile 
material, with all but the ears reinforced with wire to hold their shape. 
Like the other two figures, the feet are considerably oversized and 
are reinforced in such a way as to enable the figure to be free standing. 
The eyes are of a plastic material and a gold-colored nylon string 
formed into a loop is attached through the hat. 

The “Night before X’mas Red Mouse Doll’ (Item No. 2111) is 
depicted in the catalogue as a figure of an animated mouse, 6}4’’ high, 


3 The two witnesses called by plaintiff were Martin Halpern, plaintiff's import manager, and John 
Adams, plaintiff’s national sales manager. 
4 Defendent did not present any evidence. 
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red and white in color and comical in appearance. Finally, the ‘As- 
sortment of Animals” (Item No. 2112) consists, according to the 
catalogue, of a dozen animal figures which are similar to the “Holiday 
Animal Assortment” figures and come in four styles, i.e., a “Blue 
Dog,” “Red Squirrel,” “Yellow Lion”, and ‘White Cat.” 

To support its contention that the imported animal figures were 
chiefly used as Christmas ornaments, plaintiff called John Adams, its 
national sales manager as a witness. Mr. Adams testified that plantiff 
sells figures such as those involved here to all types of retail stores, 
florists, department stores and such toy stores as have Christmas 
departments. He said that the figures are sold by plaintiff’s salesmen 
through the use of the company’s catalogue and through trade shows 
such as gift shows, variety merchandise shows, international toy and 
decor shows and premium shows. Mr. Adams further testified that 
larger department stores have different buyers for different depart- 
ments and that at those stores plaintiff’s salesmen sell the figures to 
the trim and tree buyers and not to the toy buyers. He added that in 
the smaller stores the buyer ‘crosses over” and buys many different 
lines of merchandise. The witness could not state what percentage 
of the figures was sold to stores that had separate and distinct Christ- 
mas departments and Christmas buyers. 

With regard to the plaintiff’s 1970 catalogue, Mr. Adams pointed 
out that Item 1215 (i.e., the “Holiday Animal Assortment’’) appears 
on a page in which only Christmas ornaments and decorations are 
depicted, while the other two items in issue, 1.e., Items 2111 and 2112, 
are shown on a page of the catalogue which covers electric Christmas 
trees, light sets, reindeer, Santas, and other figures. 

Mr. Adams indicated that while he did not use the imported figures 
on his own Christmas trees, he used similar animal figures. He further 
stated that while the figures such as those in issue are specifically 
used as Christmas tree ornaments, they can be placed on mantels, 
used over fireplaces, and put in wreaths and other decorative places 
in the home to add to the Christmas spirit. According to Mr. Adams, 
animal figures of this kind lend a fantasy and fairyland atmosphere 
which adds to the Christmas spirit and are used in the sense of ‘“en- 
hancing any Christmas decoration.” The witness said that he has 
seen “animal items” used by neighbors and friends on Christmas 
trees but has never seen children play with them. He could not 
remember if his observations as to such use occurred in 1970. 

As for the samples in evidence, Mr. Adams testified that the im- 
ported animal figures themselves do not have a specific Christmas 
connotation and indicated that all of the importations had a comical 
aspect to them. He stated that if he saw the articles in toy stores or a 
toy department, he would think they were toys for small children. 
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In fact, he stated, the only basis for designating the article as a Christ- 
mas article rather than a toy is the department in which it is sold and 
the loop or string on it. In his opinion the string would have no pur- 
pose if the article were a toy. He further indicated that if a person 
took a toy home, put a string on it and hung it on a Christmas tree, 
it would be a Christmas ornament or decoration. 

Lastly, Mr. Adams testified that he had no way of knowing whether 
a purchaser used an imported figure in his home as a Christmas 
decoration; however, he expressed the opinion that if the figure was 
bought in a Christmas decoration section, the purchaser would use it 
for a decorative purpose. 

As additional support for its contention that the imported animal 
figures were chiefly used as Christmas ornaments, plaintiff also places 
emphasis on the testimony of Martin Halpern, its import manager, 
that the imports in question were sold primarily in florist shops, 
Christmas shops, gift shops, etc. When asked whether or not the 
merchandise was sold in toy stores, Mr. Halpern testified that while 
plaintiff may have certain toy customers, it sells primarily to Christ- 
mas departments. He went on to say that in stores having both toy 
departments and trim and tree departments, plaintiff would sell to 
the trim and tree department. 

Against this background, the essence of plaintiff’s case is (1) that 
since the imported figures were not generally sold to toy stores but 
rather to stores and departments of stores handling Christmas decora- 
tions; and (2) that since the figures appeared in plaintiff’s catalogue 
at pages covering Christmas decorations or ornaments, the imported 
figures are ipso facto classifiable as Christmas decorations or ornaments 
rather than as toys. In short, the basic underpinning for plaintiff’s 
case is the manner in which the imports were merchandised. The 
difficulty with this, however, is that “{w]hile the manner in which an 
article is merchandised is one of the factors to be considered in deter- 
mining its classification, it is not determinative.” Russ Berrie & Co., 
Ine. v. United States, 76 Cust. Ct. 218, 226, C.D. 4659, 417 F. Supp. 
1035, appeal dismissed, 63 CCPA 125 (1976). As the appellate court 
stated in United States v. Ignaz Strauss & Co., Inc., 37 CCPA 32, 
35-36, C.A.D. 415 (1949) : “Neither is reliance upon the merchandising 
medium through which articles may be sold always a proper criterion 
through which to judge their classification. It would seem that under 
present day mercantile practices almost everything salable is sold by 
almost every merchant.” These considerations are equally applicable 
here where the record indicates that the various stores which pur- 
chased the imported articles from plaintiff displayed and sold many 
different types of merchandise, including Christmas decorations, toys, 
etc. 
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Also militating against plaintiff’s contention that the imported 
figures are chiefly used as Christmas ornaments are the samples them- 
selves. For the samples admittedly have no inherent Christmas con- 
notation and are comical in appearance. Indeed, an examination of 
the samples indicates that the animals which are given human attri- 
butes through dress and posture appear to be well suited to create 
amusement. Thus, plaintiffl’s main witness Adams testified that if he 
saw the articles in a toy store, he would think they were toys for small 
children. In fact, he conceded that the only basis for considering that 
the figures were Christmas articles rather than toys is the department 
in which they were sold and the fact that they had a string or loop on 
them. The illogical nature of this conclusion is demonstrated by the 
witness’ further testimony that if a person took a toy home, put a 
string on it and hung it on a Christmas tree, the article would be a 
Christmas ornament or decoration. 

The crux of the matter is that plaintifl’s proof falls far short of that 
necessary to establish that the imported figures were chiefly used as 
Christmas ornaments. In other words, plaintiff has failed to overcome 
the presumption of correctness attendant upon the classification of 
the imported articles under item 737.40 as toy figures of animate 
objects. 

But even assuming arguendo that the plaintiff has shown that the 
importations were not chiefly used for the amusement of children or 
adults and thus were not toy figures, it still would not have sustained 
its burden because it has not proven that the articles are in chief value 
of plastics—proof of which is crucial to both of its alternative claims. 

What proof is necessary to establish the component material of 
chief value was set out recently in J. C. Penny Purchasing Corporation 
v. United States, 77 Cust. Ct. 48, 58, C.D. 4671 (1976) as follows: 


Inasmuch as General Headnotes and Rules of Interpretation, 
headnote 9(f) (i) states that the term “‘of’? when used between the 
description of an article and a material means that the article is 
wholly or in chief value of the named material, it was plaintiff’s 
burden, in order to establish its claim under item 791.75, to 
prove * * * the component material of chief value * * *. 


The proper method of determining the chief value of these 
importations is to ascertain the costs of the separate component 
materials at the time when they have reached the state when 
nothing further need be done to them except combine them into 
the completed article. * * * 


In computing the component material of chief value, labor 
performed on the individual component materials prior to com- 
bination into the completed article is considered as part of the 
component’s value. * * * Further, the costs of any processing done 
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on component materials to permit their uniting with other 
materials in manufacturing an article are attributable to the 
material and must be considered in determiming the component 
material of chief value. However, costs incurred in uniting the 
materials into the finished article are not considered in the chief 
value computation, * * * 

With these considerations in mind, plaintiff has made no attempt 
to establish the costs of the individual components of the importations 
at the time they were ready to be combined into the finished article. 
In lieu of such evidence, it presented the testimony of its import 
manager, Martin Halpern, whose duties included negotiating price, 
delivery, quality and packing with the Japanese manufacturer, of the 
articles. Mr. Halpern stated that while it was his responsibility to 
make determinations as to the chief value of plaintiff’s importations 
for duty purposes, he did not know the exact cost of the materials used 
in the manufacture of the importations. However, even though he 
never purchased any of the materials himself in Japan, he stated that 
he was aware of the relative costs of such materials in Japan in 1970. 
He then testified that the imported figures were in chief value of 
plastics. He added that he was able to determine this by “looking at 
the item and feeling it.’ 

Mr. Halpern testified that he believed that the styrofoam (a plastic 
material) contained in the importations was more expensive than the 
textile material. This belief was predicated on his experience and ex- 
pertise in the Japanese market. However, Mr. Halpern did not know 
when the manufacturer purchased the component materials that went 
into the imported merchandise or when the imported merchandise 
was finally assembled ready for shipment. 

Mr. Halpern did not know the cost of any of the components of the 
imported merchandise immediately prior to joinder into the finished 
article, nor did he know the cost of labor to the manufacturer in getting 
the various components of the imported merchandise in condition 
ready for assembly into the finished article. Halpern stated that he 
could estimate the cost of labor based on his experience in manufactur- 
ing corsages, prior to 1959. These labor costs were estimated at 10% 
which, according to the witness, was a manufacturer’s ‘‘rule of thumb.” 

The witness also testified as to various percentages of what he 
believed the relative costs of the flannel and styrofoam should be 
although he admitted he did not know the exact cost figures. Re- 
garding the percentage cost figure for the styrofoam, he first stated it 
was based on the total cost of the article to plaintiff but later retracted 
that statement and contended that the figure was based on a paper 
the manufacturer had sent to him. He was not sure but believed this 
paper referred to cost percentages for 1976 and not 1970. 
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From the above, it is clear that plaintiff has not established a 
prima facie showing of component material of chief value within the 
guidelines quoted above from Penny. However, plaintiff points out 
that proof of the costs of each component need not be presented 
where the most casual examination of the sample shows that only 
one material can be the component of chief value (John S. Connor, 
Ine. v. United States, 54 Cust. Ct. 213, C.D. 2536 (1965)) or where a 
prima facie showing is made by a broad conclusory statement of a 
witness who should know (Chas. Kurz Co. v. United States, 57 Cust. 
Ct. 73, C.D. 2733 (1966)). 

We first consider whether or not a casual examination of the 
samples shows that only plastic can be their component material 
of chief value. Such examination reveals the following: (1) the mouse 
consists of a head, body, eyes, nose and musical instrument of plastic, 
while the flocking, feet, ears, arms, hand, tail, jacket and collar are 
of textile material, and the feet, tail, arms and hands are reinforced 
with metal wire; (2) the squirrel consists of a head, body and nose of 
plastic, while the flocking, feet, eyes, ears, arms, hands, tail, jacket 
and collar are of textile material, and the feet, arms and hands are 
reinforced with metal wire; and (3) the elephant consists of a head, 
body and eyes of plastic, while the hat, flocking, feet, ears, trunk, 
arms, hands, tail, jacket and collar, are of textile material, and the 
feet, trunk, arms, hands and tail are reinforced with metal wire. 
The strings attached to each animal figure are made of nylon. 

The textile material in the figures must be cut to size, shaped and 
placed on the styrofoam body. There are labor charges for each of 
the textile components, whereas there was manifestly no labor cost, 
prior to assembly, for the styrofoam. 

In short, an examination of the samples discloses that either the 
plastic, the textile material or the metal wire can be the component 
material of chief value of the imported merchandise. Under these 
circumstances, an examination of the samples scarcely demonstrates 
that plastic is the component material of chief value. 

With regard to the second exception regarding conclusory state- 
ments of the component materials by a witness who should know the 
costs thereof, the cross-examination of Mr. Halpern showed that he 
was totally unqualified to testify as to such costs. As we have seen, 
Mr. Halpern did not know the cost of any of the components of the 
imported merchandise immediately prior to joinder into the finished 
article, nor did he know the cost of labor to the manufacturer in 
getting the various components of the imported merchandise in 
condition ready for assembly into the finished article. And although 
he stated that he was charged with the duty of knowing the chief 
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value of his company’s imports, there was nothing in his testimony 
which persuaded the court that he did know such values. With regard 
to labor, Halpern estimated this at a blanket 10% on each component 
based on his manufacturing experience prior to 1959. In this connec- 
tion the proper method that must be used in computing component 
material of chief value is the cost to the manufacturer at the time of 
assembly and estimates and ratios are insufficient for fulfilling this 
burden. United States v. H. A. Caesar & Co., 32 CCPA 142, 143-44, 
C.A.D. 299 (1945). 

In the Kurz case, supra, the court accepted the broad conclusory 
statements of a witness as establishing a prima facie showing on the 
issue of component material of chief value under circumstances 
where such component material appeared fairly obvious from the 
sample, the witness was in a position to know such values, and there 
was no cross-examination to show that the witness’ statements were 
not based on facts. None of these elements are present here. 

In conclusion, the court holds (1) that plaintiff has failed to over- 
come the presumption of correctness attendant upon the government’s 
classification of the imported figures under item 737.40 as toy figures 
of animate objects; and (2) that plaintiff has failed to prove that the 
component material of chief value of the importations in question 
was rubber or plastics. The action is therefore dismissed and judgment 
will be entered accordingly. 
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Index 
US. Customs Service 


T.D. No. 

Antidumping; impression fabric of man-made fiber from Japan; notice of 
American manufacturer’s desire to contest negative fair value 
determination 78-67 


Bonds; carrier; CF 3587 78-66 

Customs Service decision; railroad cars and aircraft entered under 
temporary importation bond; use in international traffic; ‘exportation’ 
defined 


Foreign currencies: 

Daily rates for Hong Kong dollar; Iran rial; People’s Republic of 
China yuan, Philippines peso; Singapore dollar; Thailand baht 
(tical) ; February 6-10, 1978: = S 22422 8.52 ogee ee ees 78-69 

Rates which varied from the quarterly published in T.D. 78-25 by 
5% or more; February 6-10, 1978 


Court of Customs and Patent Appeals 


The United States v. The De Laval Separator Company: 
Farm tanks—Refrigerators—Item 661.35 


Customs Coutt 


Chief use, evidence of; Christmas ornaments, C.D. 4735 
Christmas ornaments; chief use, evidence of, C.D. 4735 
Component material of chief value; method of determining chief value, C.D. 4735 
Construction, Tariff Schedules of the United States: 
Item: 
737.40, C.D. 4735 
772.97, C.D. 4735 
774.60, C.D. 4735 
Schedule 7: 
Part 5, subpart E: 
Headnote 1, C.D. 4735 
Headnote 2, C.D. 4735 
Part 12: 
Subpart C, C.D. 4735 
Subpart D, C.D. 4735 


Method of determining chief value; component material of chief value, C.D. 4735 
Miniature animal figures; toy figures of animate objects, C.D. 4735 


Toy figures of animate objects; miniature animal figures, C.D. 4735 


Words and phrases: 
Chief value, C.D. 4735 
Toy, C.D. 4735 
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